Water is a fundamental ingredient for poverty allevia-
tion and sustainable socioeconomic development in
Africa. Low availability and access to this life-sustaining
resource have important implications for its develop-
ment and use. As population growth, rapid urbaniza-
tion, and industrialization lead to an even greater
demand for water, unambiguous water rights will
determine the course of future water development and
use across the continent.

frica is a continent of extremes in matters of water

resources. It is one of the driest regions on Earth, but
it also experiences large amounts of rainfall. The Congo
(Zaire) River is one of the world’s largest rivers by vol-
ume, while the Nile is the world’s longest. Abundant
rainfall in Central Africa supports the Congo Basin for-
ests, the second largest intact tropical rain forest block in
the world; meanwhile, the Sahara in the north and the
Kalahari and Namib in the south are among the world’s
largest deserts.

Africa’s Freshwater Resources

In sub-Saharan Africa (SSA), rainfall patterns that
determine freshwater abundance vary from one subre-
gion to the other, and so does the occurrence of other
freshwater sources such as rivers, lakes, streams, springs,
and groundwater aquifers. To underscore these subre-
gional differences, the Food and Agricultural
Organization’s (FAO) division of Africa into seven sub-
regions is used here, with the concentration on the sub-
regions that make up SSA. (See figure 1 on page 364.)
Water statistics throughout this article, except where
otherwise mentioned, are derived from FAO-
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AQUASTAT Information Systems on Water and
Agriculture Database. (See table 1 on page 365.)

Major freshwater basins in SSA include the Senegal
and Volta river basins in the Gulf of Guinea; Lake Chad
and the Niger River basin in the Sudano-Sahelian region;
Lake Turkana and the River Nile basin in eastern Africa; the
Ogooué and Congo river basins in central Africa; and the
Zambezi and Orange river basins in southern Africa.
These freshwater basins are predominantly transboundary.
Indeed, two or more countries share more than fifty fresh-
water water basins and numerous groundwater aquifers in
Africa. Water allocation among competing uses and users
in Africa therefore necessitates interstate cooperation.

Put together, SSA accounts for 9 percent of global
internal renewable water resources, compared to 28.9 per-
cent for Asia and 15.2 percent for Europe. With about
12 percent of the global population, SSA is therefore not
water-poor by global standards.

This regional overview, however, masks important
subregional disparities. For instance, central Africa is
twelve times richer than the Sudano-Sahelian subregion
in freshwater resources. (See table 1 on page 365.)

Conventional freshwater sources aside, some coun-
tries, especially those in the southern, northern, and
Sudano-Sahelian subregions, practice reuse of treated
water and desalination of seawater, albeit to a very lim-
ited extent.

Water Development and Use

Water is useful for domestic and municipal purposes: for
industry, including hydropower generation, for agricul-
ture, and for waste disposal. It plays an important role in
transport, tourism, and cultural practices. Water is vital
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Figure 1. Africa’s Subregions
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The Food and Agricultural Organization divides Africa into seven subregions, which are shown here. The concentration in this article is on

the sub-Saharan subregions.

for the survival of natural ecosystems such as forests,
mangroves, and wetlands, on which many livelihoods in
SSA are dependent. The higher the level of development
of water resources, the more it will be available for con-
sumption. Water development entails rainwater harvest-
ing, diversion of river flows, and abstraction of other

www.berkshirepublishing.com

surface and groundwater for domestic, industrial, and
agricultural purposes. Water development thus can take
the form of dam and reservoir construction for hydro-
power generation and storage of water during high flow
to ensure its availability in times of scarcity. Other com-
mon techniques for water development in SSA include
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TasLe 1. Basic Water Data for Africa and Comparison with Europe, Asia, and the World

Agricultural Municipal / Industrial
Continent/Region . Sector Domestic Sector Sector
Total Population | Total Area | Water Use Water Use Water Use
(1,000 in habitants) | (1,000 ha) | (km®/year) (km®/year) (km®/year)
Northern Africa 163,969 575,289 80 9 5
Sub-Saharan
Africa Subregions 817,158 2,429,279 105 13 4
Sudano-Sahelian 127,193 859,221 52.4 2.1 0.4
Gulf of Guinea 231,036 211,927 8.8 2.5 1.1
Central Africa 111,587 532,868 1.1 0.7 0.2
Eastern Africa 211,414 292,718 12.4 1.5 0.2
Southern Africa 114,603 473,405 15.1 5.2 1.3
Indian Ocean 21,325 59,140 14.8 0.6 0.3
islands
Africa 981,127 3,004,568 184 21 9
Asia 4,081,022 3,241,673 2,012 217 227
Europe 732,396 2,300,711 109 61 204
World 6,741,605* | 13,370,063 | 2,710 429 723

Source: Adapted and condensed from FAO-AQUASTAT (2010).
*Note: The world’s population surpassed 7 billion in 2012.

the construction of wells, ponds, and irrigation channels
and the use of wetlands and plains during flood
recession.

A high level of water development contributes to posi-
tive socioeconomic development. It guarantees water
availability for irrigation, for example, ensuring food
security. The low level of water development in SSA nev-
ertheless has resulted in limited availability and use, as
reflected in the poor performance of key economic sectors
such as agriculture and energy. According to the FAO,
only 3.2 percent of all land under cultivation in SSA is
irrigated, compared to 39 percent in Asia and 7.7 percent
for Europe. It should be stressed here that 59 percent of
the population of SSA is employed in agriculture, a value
that exceeds other major regions such as Europe and
Asia.

Surface irrigation is the most widespread irrigation
technique used in SSA, although sprinkler techniques
are also common. The International Hydropower
Association notes that while Europe has developed
75 percent of its hydropower potential and Asia 22 per-
cent, Africa has developed only 7 percent of its vast
hydropower potential. According to the World
Commission on Dams, Europe and Asia have about the
same storage capacity, while that of SSA is less than
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half that value. SSA is storing only 11 percent of its
total actual renewable freshwater resources. Donor
funding for large dams declined in the post-1980s
because of observed socioecological impacts, which
include changes in water and food security as well as
disruption from construction and involuntary resettle-
ment (WHO 2012). Smaller dams, irrigation programs,
and reservoirs, mainly funded by private capital, are com-
monplace today. Within SSA, subregions with the least
shares of freshwater resources have developed their water
resources the most. Southern Africa, with 38.4 percent of
continental dam capacity, is home to over 50 percent of all
dams in Africa. Conversely, central Africa, the most
water-rich subregion, has only 0.6 percent of Africa’s dam
capacity. The eastern Africa statistics underscore the
importance of water development, especially storage as a
coping strategy. With only 7 percent of Africa’s freshwa-
ter resources and 3.4 percent of storage capacity, this sub-
region is prone to droughts and food crises, such as the
one experienced in 2011.

By global standards, SSA accounts for the lowest per
capita water use for domestic and municipal purposes.
'This can be traced back to the fact that more than 60 per-
cent of Africans still live in rural areas that grossly lack
access to safe drinking water and basic sanitation. In fact,
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the Joint Monitoring Program of the World Health
Organization (WHO) and the United Nations Children’s
Fund (UNICEF) asserts that 330 million people in
Africa lack access to safe drinking water, and 565 mil-
lion people lack access to basic sanitation. Social effects
of this poor water development include malnutrition
due to food insecurity and high morbidity and mortality
due to waterborne diseases like diarrhea and cholera.
In addition to these, lack of access to basic

sanitation leads to pollution, while
limited access to water sources
exacerbates competition, unsus-
tainable use patterns, and con-
flicts. According to the
Intergovernmental Panel on
Climate Change (IPCC),
these socioeconomic factors
will be amplified by the
impacts of climate change on
the quantity and quality of
freshwater resources in Africa.

It is clear that water develop-
ment is a prerequisite for different
water uses, which in turn contribute
to socioeconomic development. The
questions of who uses how much
water, from which source, when, and
for what purpose depend on alloca-
tion of water to different users and for
different purposes. Allocation of
water is therefore at the core of any
water rights regime
because it sets priori-
ties for water use and

rights.

Role and
Sources of
Water Rights

In Africa, water rights take the form of formal or
informal entitlements to use water from a freshwater
source. When clearly defined, water rights reduce water
degradation by encouraging the protection of water
resources and development of water infrastructure like
reservoirs, wells, or irrigation programs. Furthermore,
guaranteed access to freshwater for the whole society
through water rights helps to reduce conflicts and to
resolve them when they occur. Water law; be it statutory,
customary, or other, usually establishes water rights.
Water law in SSA has been heavily influenced by

European concepts and principles as well as Islamic law,

www.berkshirepublishing.com

such that today the sources of water law that establish
rights, procedures to acquire these rights, and dispute
resolution mechanisms include international agreements,
national constitutions, statutes, regulations, orders, other
administrative sources, and customary law. All co-exist,
interact in space and time, and influence each other in a
mix best described as legal pluralism.

Historically, a body of unwritten but common
knowledge rules and practices generally recognized as
binding on members of an indigenous

group emerged in dif-

ferent parts of the
continent. Whereas

these customary water

laws are not uniform,

they reflect the context

in which they evolved—

for example, water scarcity
or abundance, farming prac-
tices as opposed to pastoralist
modes of life, and tenure sys-
tems. Notwithstanding vari-
within different
groups, a number of simi-
larities stand out. Water
rights are intricately linked
with land rights insofar as
water is found on land.
Land is the common prop-
erty of the family, tribe, or
village and is held in trust by
the head of the family or
tribal (village) chief. Water
rights are thus acquired by
owning a piece of land that
borders a water body or by
belonging to a village or
other community through
which a river or stream
flows (Ramazzotti 1996).
Abstraction of water from

ations

small water sources (e.g.,
springs, streams) on family land

requires the head of the family’s permission.
In contrast, all members of the village, tribe, or clan
are granted access to larger freshwater sources such as
rivers. A point for collecting water for drinking and
household needs is defined and is usually upstream
from the point for bathing and for watering livestock.
In the past decades, African states have undertaken
several reforms in the water sector. These reforms have
mostly entailed formalizing water law and formulating
explicit water rights by means of constitutional changes,
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legislative acts, and administrative decisions. Key among
these has been to situate water within the public domain,
which is evident in water legislation in African countries.
The state thus holds public rights that legitimize alloca-
tion of water and serve as the basis for regulation and
control of water uses and users and for adjudication in
times of dispute. Ghana’s Water Resources Commission
Act of 1996, for instance, states that water resources are
vested in the president of the state on behalf of and in
trust for the people. In Uganda’s Water Resources Act of
1995, water resources are placed under the superior use
right of the state.

In some countries, water rights are part of basic rights
as expressed in the national constitutions. The 1996
Constitution of the Republic of South Africa explicitly
recognizes the fundamental right of access to sufficient
food and water. Thirty-seven countries in SSA presently
have a water code or act, while others such as Sudan and
Gabon deal with water-related issues as part of environ-
mental and natural resources legislation. In others, such
as the Democratic Republic of the Congo and Swaziland,
water rights and related issues can be found in regulations.
Sierra Leone, Somalia, and a few others lack specific
water laws but have administrative water management
bodies in place.

Overall, government agencies are responsible for the
implementation and administration of statutory and
administrative water rights in African countries. For
instance, Cameroon’s Water Code of 1998 established
the National Water Committee as an institution within
the Ministry of Water Resources.

'The predominantly transboundary nature of its fresh-
water basins complicates water law in Africa. In this
regard, countries are adopting the 1992 Dublin Principles
and Integrated Water Resources Management as the
standard for managing freshwater basins across the conti-
nent. Moreover, other international norms enshrined
in global treaties such as the 1997 United Nations
Convention on the Law of the Non-navigable Uses of
International Watercourses are being applied in sharing
Africa’s transboundary rivers. A good example of this is
the adoption of the principle of equitable and reasonable use
in the River Nile Co-operative Framework Agreement of
2010, which is an attempt to replace the colonial Nile
Water Agreements of 1929 and 1959. The latter agree-
ments provide for water allocations only to Egypt and
Sudan and give Egypt veto power on water development
projects upstream.

Water Rights Types and Features

The types of water rights are as diverse as the water laws
that establish them. Customary water law in Africa
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generates communal water rights, while statutory water
law generates public and private water rights.

Water is treated in African customary law as com-
mon property of the clan, village, or community. Local
norms and traditions thus legitimize ensuing communal
water rights. Customary water law thus equally estab-
lishes decision-making processes for access rights, in
this case communal water rights and obligations.
Communal water rights establish clear rules on local
water use for household, irrigation, livestock, and other
needs. These rights are not static; rather, they are adapt-
able to times of water scarcity and other local socioeco-
nomic realities. Communal water rights do not specify
what quantity of water each individual is entitled to
have. Instead, members of the community collect as
much water as needed while ensuring there is sufficient
water left for everyone else. Right holders may not
exclude other rightful users from the resource, and
everyone has the responsibility of protecting and main-
taining it. Users may contribute in labor or money. The
family head or the clan or village council or chief, as the
case may, resolves disputes. Rule violations are punished
by fines payable to a local authority, such as a chief.
Communal rights are transferred through lineage from
one generation to another.

The second type of water rights observed across
Africa is the public water right. Such rights emanate
from the nature of water as a public good in water leg-
islation of most African countries. Public water rights
are held by the state in trust for its citizens. An impor-
tant feature of public water rights lies in their disen-
tanglement from land rights. Noteworthy is the fact
that in most African countries, everyone has a right to
access water for basic household needs. For example, a
primary goal of Uganda’s Water Statute is to promote
the provision of a clean, safe, and sufficient supply of
water for domestic purposes to everyone; Nigeria’s 1993
Water Resources Decree declares that all may take
water without charge for domestic purposes or for
watering stock from any water source to which the pub-
lic has free access. The definition of what constitutes
basic needs varies from country to country. Section 2 of
Uganda’s Water Statute, for example, defines domestic
use as water for basic human consumption; watering up
to thirty livestock units (amounting to forty-three cattle
or fifty horses or seventy-five donkeys or two hundred
goats or two hundred sheep or a mixture of these); for
subsistence agriculture; and for watering subsistence
fishponds.

Third, African governments are increasingly issuing
private water rights to individuals, through designated
water authorities, for purposes other than personal and
household needs. These rights are required for water used
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for commercial purposes and large-scale irrigation strate-
gies and for discharging wastewater into freshwater bod-
ies, as exemplified in the water codes of Cameroon,
Nigeria, and South Affrica. Individuals or corporations
can hold private water rights and obtain them from the
state by acquiring a license, permit, lease, con-
cession, permission, authorization, or

other title at a fee and for a fixed num-

ber of years. Private rights are not
land based, but specify the volume
of water associated with the enti- !
tlement, the purpose of use, and s
conditions associated with the
right. In the case of discharge of
wastewater, for instance, the
right specifies the point at which
the wastewater may be released.
Such rights are use or usufructu-
ary rights rather than ownership
rights. Based on the conditions
to which private rights are sub-
ject, they can be sold, leased, or
transferred to other users. In this
sense, these rights are a form of
property rights.

Private rights are arguably more
secure when their duration of valid-
ity is long. This outlook, alongside eco-
nomic thinking that profit improves efficiency, led to the
privatization of water utilities in much of Africa in the
1990s. A serious challenge in Africa therefore is to recon-
cile water as both an economic and public good. Failure to
do this will jeopardize efforts geared at meeting the
United Nations’ Millennium Development Goals target
of halving the number of people without sustainable
access to safe drinking water and basic sanitation by 2015.
African states’ failure to guarantee access to water for
basic human needs violates international norms such as
the 1996 International Covenant on Economic, Social
and Cultural Rights (ICESCR), which recognizes the
right to an adequate standard of living including food and
physical health. These norms imply a human right to
water, as the 2002 General Comment number 15 of the
United Nations Committee on Economic, Social and
Cultural Rights demonstrates.

Trends, Future Perspectives,
and Challenges

The total annual water use in Africa is on the increase.
Although agriculture still takes up the largest share,
increases in population and rapid urbanization are also
contributing factors. The United Nations Economic
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Commission for Africa estimates that some eighteen
African countries will experience water stress by 2025.
To meet the water demands for food security and
human needs, hydropower generation, and industry,
the African Water Vision estimates an

increase in water development by
25 percent by the year 2025.
Unconventional methods such
as interbasin water transfers,
already seen today in the south-
ern region, could become

commonplace.

Formalization and introduc-
tion of private rights notwith-
standing, water use in Africa
remains principally a matter regu-
lated by customary law. Africa still

has a large rural population, and
access rights in rural settings are
based on customary practices.
Procedures for the acquisition of for-
mal water rights are cumbersome and
costly, such that only corporations and
individuals who can command the nec-
essary resources can obtain such water
rights. The legal status of customary water law
in African statutory water law therefore is not always
clear. In practice, formal water rights can be defended in
court and hence can override communal rights should a
conflict between the two arise. Reconciling customary
law with statutory law remains a central challenge in
ensuring water rights of local communities.

J. Manyitabot TAKANG
Uniwversity of Cologne

See also Africa (several regions); African Union (AU);
Agriculture, Small-Scale; Congo (Zaire) River;
Desertification (Africa); Disaster Risk Management;
International Conflict Resolution; Lake Chad; Nile
River; Rule of Law (Africa); Sahara; Sahel; Transboundary
Water Issues; Water Use and Rights (Middle East and
North Africa)
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